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1. Enforceability of Anti-Reverse Engineering Clauses in
Software Licensing Agreements: The Chinese Position and

Lessons from the United States and European Union's Laws

4 #: Chen, Y (Chen, Yang)l, 2, 3
MA: 1. Univ Penn, Carey Law Sch, Philadelphia, PA 19104 USA

2. London Sch Econ & Polit Sci, London, England
3. China Univ Polit Sci & Law, Beijing, Peoples R China

4% & : Current laws related to intellectual property (IP) protection, especially those meant for

protecting copyrights and trade secrets, afford certain strong protections for software programs.
However, all IP laws have their limits set by legislators purposefully, to maintain a sound balance
between private monopoly rights and public interest. To deal with these limits, software
companies frequently include certain restrictive provisions in software end -user licensing terms.
The anti-reverse engineering clause is a typical example of companies' efforts to supplement IP
protections for software programs. The enforceability of these terms is a critical issue because
they disrupt the balance intended by IP laws. This Article discusses the position of China on the
enforceability of anti -reverse engineering clauses and finds that the Chinese position is too
uncertain. By drawing on insights and policy considerations from the United States and European
Union positions, this Article argues that the one-size-fits-all approach is inadequate for China and
that an intermediate approach would be a more appropriate alternative. Specifically, it contends
that the Chinese law should be reformed to include clear provisions allowing limited contractual
bans but disallowing total bans on reverse engineering programs. Moreover, a miscellaneous
provision should be included to address the rapid development of this industry and deal with an

unpredictable future landscape.
X413 trade; protection; contract

(k7 : UNIVERSITY OF PENNSYLVANIA JOURNAL OF INTERNATIONAL LAW. Volu
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me 43. Issue 3. Page 783-819. Nov 2022)

2. Copyright reformed: the narrative of flexibility and its

pitfalls in policy and legislative initiatives (2011-2021)

4% : Rosati, E (Rosati, Eleonora)
MUy Stockholm Univ, Law Dept, Stockholm, Sweden

%% : This article reviews selected copyright policy and legislation at the international, regional
and national levels during the period 2011-2021. It identifies a common and consistent narrative
that supported reform initiatives in the surveyed jurisdictions: the modernization of copyright
requires greater flexibility so that the undertaking of certain acts without authorization is not
unduly restricted and a fairer balance of rights and interests may be, as a result, achieved. Through
the analysis of reform initiatives in different areas of copyright and across several different
jurisdictions, it is shown how the flexibility narrative has on occasion had the effect of unduly
altering the preventive nature of copyright's exclusive rights, inappropriately referring to
exceptions and limitations as rights of users, overlooking relevant legal obligations and
introducing undue rigidity within the system of private autonomy. It is ultimately submitted that
flexibility should not be conflated with fairness. As such, policy- and law-makers should be wary
of superficially framing ongoing and future reform discourse around such a narrative without

considering the shortcomings that it has led and might unduly lead to.
X497 L

(k% : ASIA PACIFIC LAW REVIEW. Volume 31. Issue 1. Page 33-54. Sep 2022)

3. The Copyright Limitations of the 2020 Copyright Law of

China: A Satisfactory Compromise?
4 #: He, TX (He, Tianxiang)l, 2, 3

AAM . 1. Maastricht Univ, Intellectual Property Law, Maastricht, Netherlands

2. Renmin Univ China, Criminal Law, Beijing, Peoples R China
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3. City Univ Hong Kong, Sch Law, Hong Kong, Peoples R China

#HE: L
*4%17): fair-use doctrine

(k% : JOURNAL OF THE COPYRIGHT SOCIETY OF THE USA. Volume 69. Issue 1. Page
107-121. 2022)

4. Is the registration system a prerequisite for the protection

of traditional cultural expressions?

8% : Chih-Chieh Yang

#A : Institute of Technology Law, National Yunlin University of Science & Technology,

Taiwan

4% & : There are a few countries that have adopted a sui generis system to protect traditional
cultural expressions (TCEs), including Panama in 2000, Taiwan in 2007, Kenya in 2016, and
South Africa in 2019. From the operating experience of Taiwan from 2015 to 2021, we can see
that there are many problems in the operation of the registration and examination system for
protection of TCEs. This article collects and analyzes the model laws of several international
organizations, including the 1982 UNESCO and WIPO Model Provisions, the 2002 Pacific Model
Law, and the 2010 Swakopmund Protocol passed by the African Regional Industrial Property
Organization (ARIPO). These model laws all recommend the protection of TCEs without the need
to adopt an ex-ante registration and examination system. The guidelines of the Pacific Model Law
suggest that a notification system may be adopted. Although Kenya’s 2016 law adopted a

registration system, the registration system is voluntary and closer to the notification system.

X477 : traditional cultural expression; sui generis system; Protection Act for the Traditional I

ntellectual Creations of Indigenous Peoples; Pacific Model Law; WIPO

(k% : Queen Mary Journal of Intellectual Property. Volume 12. Issue 3. Page 350 - 375. Oct
2022)
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5. Dealing with the mailbox dilemma: tryst with TRIPS and

Bangladesh’s pharmaceutical patent law

AE% : Mohammad Towhidul Islam1 Azhar Bhuiyan2
MAM : 1. Department of Law, Universtiy of Dhaka, Bangladesh
2. Department of Law, Bangladesh University of Professionals (BUP), Bangladesh

# % : Bangladesh is scheduled to graduate from the United Nations’ least developed country

(LDC) category in 2026. The graduation to developing country status will revive all the waived
obligations under the World Trade Organization Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS) regarding pharmaceutical patents from which Bangladesh
was exempted as a member of the LDCs. During its time as an LDC, the Bangladesh government,
although having a pre-existing patent regime, established a mailbox system storing pharmaceutical
patent applications. Such establishment of a ‘mailbox’ appears to be beyond the government’s
delegated legislative authority. Moreover, the government kept receiving such applications for the
last one and half decades. This article explores the country 's mailbox dilemma and the
implications and challenges of its graduation to developing country status. To respond to such
conundrums, this article lays down some immediate and long-term ways forward for the country

to ensure access to medicines for its people, who continue to experience huge income inequality.

X413 : Bangladesh; mailbox patent application; TRIPS:; graduating LDC; pharmaceuticals;

access to medicine

(k% : Queen Mary Journal of Intellectual Property. Volume 12. Issue 3. Page 376 - 399. Oct 2
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1. Disclosure rules and declared essential patents

¥4 : Bekkers, R (Bekkers, Rudi)l Catalini, C (Catalini, Christian)2, 3 Martinelli, A (Martinelli,
Arianna)4 Righi, C (Righi, Cesare)5, 6, 7 Simcoe, T (Simcoe, Timothy)3, 8, 9

M : 1. Eindhoven Univ Technol, Eindhoven, Netherlands

2. MIT Sloan, Sch Management, Cambridge, MA USA

3. Natl Bur Econ Res, Cambridge, MA USA

4. Scuola Super Sant Anna, Pisa, Italy

5. Univ Pompeu Fabra, Dept Econ & Business, Barcelona, Spain
6. UPF Barcelona Sch Management, Barcelona, Spain

7. Barcelona Sch Econ, Barcelona, Spain

8. Boston Univ, Questrom Sch Business, Boston, MA USA

9. Boston Univ, Questrom Sch Business, Rafik B Hariri Bldg,595 Commonwealth Ave, Boston,
MA 02215 USA

4% & . Many standard setting organizations (SSOs) require participants to disclose patents that

might be infringed by implementing a proposed standard, and commit to license their "essential"
patents on terms that are fair, reasonable and non-discriminatory (FRAND). Data from SSO
intellectual property disclosures have been used in academic studies to provide a window into the
standard setting process, and in legal proceedings to assess the relative contribution of different
parties to a standard. We describe the disclosure process, discuss the link be-tween SSO rules and
patent-holder incentives, and analyze disclosure practices using a novel dataset constructed from
the disclosure archives of thirteen major SSOs. Our empirical results suggest that subtle
differences in SSO policies influence which patents are disclosed, the terms of licensing
commitments, and ultimately long-run citation and litigation rates for the underlying patents. Thus,
while policy debates sometimes characterize SSOs as a relatively homogeneous set of institutions,
our results point in the opposite direction - towards the importance of recognizing heterogeneity in

SSO policies and practices.
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X477 : intellectual property; standards; selection

(k% : RESEARCH POLICY. Volume 52. Issue 1. Aug 2022)

2. Linguistic metrics for patent disclosure: Evidence from

university versus corporate patents

Y- Kong, NY (Kong, Nancy)l1, 2 Dulleck, U (Dulleck, Uwe)3, 4 Jaffe, AB (Jaffe, Adam B.)5,
6 Sun, SP (Sun, Shupeng) ; Vajjala, S (Vajjala, Sowmya)7
A : 1. Univ Sydney, Queensland Univ Technol, 2 George St, Brisbane City, Qld 4000,

Australia
2.1ZA, 2 George St, Brisbane, Qld 4000, Australia

3. Australian Natl Univ, Queensland Univ Technol, Ctr Behav Econ Soc & Technol BEST,
Crawford Sch Publ Policy, Canberra, Australia

4. Ludwig Maximilians Univ Munchen, CESifo, Munich, Germany
5. Brandeis Univ, Motu Res, Waltham, MA USA

6. Queensland Univ Technol, Brisbane, Australia

7. Queensland Treasury, Ottawa, Australia

%% Encouraging disclosure is important for the patent system, yet the technical information in

patent applications is often inadequate. We use algorithms from computational linguistics to
quantify the effectiveness of disclosure in patent applications. Relying on the expectation that
universities have more ability and incentive to disclose their inventions than corporations, we
analyze 64 linguistic measures of patent applications, and show that university patents are more
readable by 0.4 SD of a synthetic measure of readability. Results are robust to controlling for non-
disclosure-related invention heterogeneity. The linguistic metrics are evaluated by a panel of
"expert"student engineers and further examined by USPTO 112(a) - lack of disclosure - rejection.
The ability to quantify disclosure opens new research paths and potentially facilitates

improvement of disclosure.
X477 : incentives; complexity; selection; rights; text
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3. How innovating firms manage knowledge leakage: A

natural experiment on the threat of worker departure

4 # : Kang, H (Kang, Hyo)1 Lee, W (Lee, Wyatt)2

#AA : 1. Univ Southern Calif, Dept Management & Org, Marshall Sch Business, 701 Exposit
Blvd HOH-431, Los Angeles, CA 90089 USA

2. Univ Toronto, Rotman Sch Management, Toronto, ON, Canada

%% : Research Summary Knowledge protection strategies are crucial to innovating firms facing

the risk of knowledge leakage. We examine the threat of worker departure as a key mechanism
through which firms choose between patents and secrecy. We exploit a 1998 California court
decision that ruled out-of-state noncompetes were not enforceable in California, thereby creating a
loophole limiting non-California firms in their enforcement of noncompetes against their workers.
When facing a higher threat of worker departure, firms strategically increased patent filings,
exchanging legal protection for public disclosure of the invention. These effects were magnified
for large-sized firms and for those in complex and fast-growing industries. Further mechanism
tests on the possession of trade secrets, inventor migration, saliency of the decision, and
independent inventors support our theoretical account. Managerial Summary Innovating firms
may use patents or secrecy, among other mechanisms, to protect their knowledge from leakage.
How do firms make this important strategic choice? By using a natural experiment arising from a
1998 California court decision, we show the risk of worker departure can be a key driver. The
decision significantly increased the risk of workers departing non-California firms. Our findings
show that, in response to the heightened risk, affected firms increasingly relied on patents, seeking
legal protection although it meant public disclosure of the invention. The effects were greater for
large-sized firms and for those in complex and fast-growing industries. We encourage managers to
consider worker mobility and, more broadly, legal environments that govern labor market

conditions when formulating knowledge protection strategies.

X477 : trade secrets; competitive advantage; employee mobility; patents; entrepreneurship;

enforceability; heterogeneity; compensation; disclosure; agreements
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4. The influence of patent assertion entities on inventor

behavior

4 # : Chari, M (Chari, Mukund)1l Steensma, HK (Steensma, H. Kevin)2 Connaughton, C
(Connaughton, Charles)3 Heidl, R (Heidl, Ralph)4

MM 1. Univ Colorado, Leeds Sch Business, Boulder, CO 80309 USA

2. Univ Washington, Foster Sch Business, Seattle, WA 98195 USA
3. Tulane Univ, Freeman Sch Business, New Orleans, LA 70118 USA

4. Univ Oregon, Lundquist Sch Business, Eugene, OR 97403 USA

4% % : Research summary Patent assertion entities (PAEs) are intermediaries that acquire patents

from inventors and license them to firms that use the intellectual property to develop products. We
consider how PAE intermediation influences inventor behavior by reducing the costs to monetize
their inventions. Using a proprietary dataset that tracks PAE lawsuits, we find that, as PAE
intermediation for a given class of technologies increases, larger numbers of focused inventors
(i.e., small firms, universities, and labs) that typically lack commercializing capabilities begin to
produce inventions in this class. Further, we find that, compared to their larger counterparts,
focused inventors are particularly responsive to increasing PAE intermediation by producing
greater numbers of inventions, albeit inventions that likely advance the state of the art only
incrementally. Managerial summary Patent assertion entities (PAEs) serve as brokers of
intellectual property by purchasing patents from inventors and licensing these patents to firms that
develop products based on them. We investigate how PAE brokerage activities influence
inventors. We find that as PAEs become more active in a particular class of patents, inventors who
lack commercialization capabilities (e.g., small firms, universities, and research labs) are
particularly prone to both begin patenting and increase their rate of producing patented inventions
in this patent class. We also find, however, that as PAEs become more active in a given patent
class, patented inventions produced by inventors lacking commercialization capabilities are
increasingly incremental in nature as compared to patented inventions produced by larger firms

that commercialize products.
X473 : empirical-analysis; technology; trolls; litigation; innovation; market; uncertainty;
models; costs

(k% : STRATEGIC MANAGEMENT JOURNAL. Volume 43. Issue 8. Page 1666-1690. Feb
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5. The Road Not Taken: Technological Uncertainty and the

Evaluation of Innovations

44 : Tan, D (Tan, David)
MA : Univ Washington, Ester Sch Business, Seattle, WA 98195 USA

4% % : When venturing into unfamiliar areas of technology, inventors face ex ante technological
uncertainty, that is many possible alternative technological paths going forward and limited
guidance from existing technological knowledge for predicting the likelihood that a given path
will successfully result in an invention. I theorize, however, that this ex ante technological
uncertainty becomes less apparent when evaluating inventions in hindsight. When one knows that
a given technological path turned out to be successful ex post, it may be difficult to appreciate the
ex ante plausibility of reasons to prefer alternative paths. As a result, inventions may seem more
obvious to those evaluating inventions with the benefit of hindsight. My theory yields a
counterintuitive implication; when inventors venture into less familiar areas of technology, there
is a greater risk of evaluators overestimating obviousness due to hindsight bias. Empirical
evidence comes from novel data on accepted and rejected patent applications, including hand-
collected data from the text of applicant objections to obviousness rejections and examiners???

subsequent reversals of rejections in response to applicant objections.

X475 : US patent; creativity; hindsight; discontinuities; knowledge; model; performance;

psychology; cognition; inertia
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