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1. Copyright and folklore in Ghana: a question of national

treatment

4 # : Stephen Collins
#A: The University of the West of Scotland

# % : In 2005 Ghana introduced copyright legislation that protects folklore against unregulated
use by Ghanaian nationals. In effect, this means that any national wishing to engage with their
own cultural heritage in order to develop a new commercial work must register this intent and pay
an undetermined fee to the Copyright Office or the National Folklore Board prior to use. This is
particularly problematic for Ghana’s cultural industries, which, since independence in 1957,

have routinely developed new works from Ghana’s cultural heritage. At the time the law was
being developed , this approach was justified as necessary to ensure compliance with the
principle of national treatment: if Ghana intended to charge non-nationals for the use of its
folkloric property, then it was bound through membership of the World Intellectual Property
Organization (WIPO) administered Berne Convention and the Trade Related Aspects of
Intellectual Property Rights Agreement (TRIPs) to do the same to nationals. Through an analysis
of the obligations set down in these conventions, this article interrogates this position and its

potential impact on Ghana’s cultural industries.
X477 : copyright; Ghana; folklore; national treatment; Berne Convention; TRIPs

(& : Queen Mary Journal of Intellectual Property. Volume12. Issuel. Page9—15.Feb 2022)

2. ‘Because I said so?’ Revisiting the ‘letters’ in early

modern letters patent
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##: Chris Dent

#A: Murdoch University, Australia

# & Letters patent have been used as a tool of governance in England since medieval times —
though their functions have changed. The uses to which Henry II put his were limited by the
socio-political context of the feudal system. When Elizabeth I began to use them as a tool of
‘economic’ policy — such as handing them out to regulate trade with the continent — it was

only one of a number of uses. The role of the letters in governance, including the disbursement
of peerages, under Henry II and in the sixteenth to the seventeenth century are compared here.
The conclusion is that their use, at the time of the passing of the Statute of Monopolies, should
best be seen as the Crown sharing part of its ‘body politic’, bringing the patentee into the
monarch’s inner circle, rather than as a granting of an individual ‘right’.

X475 : patents; legal history; technology of governance; medieval period; early modern

period

(k% : Queen Mary Journal of Intellectual Property. Volume12. Issuel. Page47-67.Feb 2022)

3. The Missing Algorithm: Safeguarding Brady against the

Rise of Trade Secrecy in Policing

4 #: Won, Deborah
#A: Univ Michigan, Law Sch, Ann Arbor, MI 48109 USA

# % . Trade secrecy, a form of intellectual property protection, serves the important societal
function of promoting innovation. But as police departments across the country increasingly rely
on proprietary technologies like facial recognition and predictive policing tools, an uneasy
tension between due process and trade secrecy has developed: to fulfill Brady's constitutional
promise of a fair trial, defendants must have access to the technologies accusing them, access
that trade secrecy inhibits. Thus far, this tension is being resolved too far in favor of the trade
secret holder-and at too great an expense to the defendant. The wrong balance has been struck.

This Note offers three contributions. First, it explains the use of algorithms in law enforcement
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and the intertwined role of trade secrecy protections. Second, it shows how trade secrecy clashes
with the Due Process Clause-the Constitu-tion's mechanism for correcting the power asymmetry
between the state and the defendant-and argues that due process should not waver simply because
a source of evidence is digital, not human. Third, it proposes a solution that better balances a

defendant's due process rights with intellectual property protections.
X473 : MATERIALITY: TRIAL: CODE: LAW

(k% : MICHIGAN LAW REVIEW. Volume120. Issuel. Page156-193.0CT 2021)

4. From Trade Secrecy to Seclusion

Y84 : Graves, CT (Graves, Charles Tait)l ; Katyal, SK (Katyal, SoniaK.)2
A : 1 Univ Calif San Francisco, Hastings Coll Law, San Francisco, CA 94102 USA
2 Univ Calif Berkeley, Sch Law, Res, Berkeley, CA 94720 USA

# % : By all accounts, trade secret law is now recognized as one of the major categories of
intellectual property law. Less recognized, however, is the degree to which private actors are
pushing the law past its traditional, market-competitive boundaries and toward an all-purpose
seclusion doctrine. We argue that trade secret law today is increasingly functioning not merely as
a tool to protect intellectual property against misappropriation, but often as a tool for open-
ended concealment. The law is moving from trade secrecy to trade seclusion. This shift raises
serious concerns, ultimately distorting the flow of information that should be available to the
public.

Confronting these disparate claims of trade secrecy or confidentialitywhich can crop up in
civil litigation, criminal law, open records disputes, and elsewhere-requires, first of all, a
common vocabulary. In this Article, we collect and identify a variety of nontraditional cases to

demonstrate the alarming extension of trade secrecy arguments in a host of different areas of law.
We classify these scattered claims into three categories: investigatory concerns involving

journalists and whistleblowers ;  delegative concerns where the government relies on private
technologies ,  such as automated decisionmaking and artificial intelligence; and dignitary
concerns where employers seek control over employee attributes, such as diversity data and

workplace harms, beyond the normal context of employer/ employee trade secret lawsuits.

In our final Section, we present a range of solutions. Some suggest ways to recuperate trade
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secret law's traditional architecture and thus pay heed to its intrinsic boundaries. As we argue,
some nontraditional trade secrecy claims involve information that is not a trade secret at all. And,
even where information qualifies as secret (or as confidential, in open-records parlance), we

draw upon recent scholarly efforts to define doctrinal limits to trade secrecy and similar claims in

both litigation and open-records disputes where there is a pressing public interest. Finally ,
drawing from the lessons of #MeToo and other workplace protection statutes, we examine

potential legislative enactments in order to achieve an appropriate balance between secrecy and

the public interest.

X473 : INTELLECTUAL PROPERTY; PRIVACY; LAW; PRIVATIZATION; CODE

(k% : GEORGETOWN LAW JOURNAL. Volume109. Issue6. Page1337-1420. JUN 2021)

5. Art and Copyright in Ghettos and Concentration Camps:

A Manifesto of Third-Generation Holocaust Survivors

#%#: Zemer, L (Zemer, Lior)1, 2: Lior, A (Lior, Anat)3, 4

#A: 1 Interdisciplinary Ctr Herzliya, Harry Radzyner Sch Law, Herzliyya, Israel
2 Jagiellonian Univ, Fac Law & Adm, Krakow, Poland

3 Yale Law Sch, New Haven, CT 06511 USA

4 Informat Soc Project, New Haven, CT USA

# & : Copyright ownership in works of art, drama, music, and literature, created by
Jewish prisoners in Nazi concentration camps and ghettos, is one of the few debates omitted
from academic legal research to date. These works expose the untold stories of the final moments
of those who walked or labored to their deaths. Most of these works do not have names, but they

do have authors.

Theaters, artists, authors, orchestras, and other groups of creative individuals formed
an integral part of the otherwise horrific environments surrounding prisoners in the ghettos. The
absence of a global debate on their property rights in their works has created an anomaly that
permits public bodies and other repositories of these works, such as libraries in Germany, the
Auschwitz-Birkenau Museum ; and other European and international museums , to claim

ownership of these works and patronize the social and cultural life that they depict. Copyright
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laws protect and incentivize the use of creative voices in a manner that is mutually beneficial to
creators and communities of listeners. The voices of Jewish prisoners in the concentration camps
and ghettos have been continuously silenced from the moment those prisoners were deprived of
their rights and murdered to today-when their works have yet to receive rightful protection.
Copyright law has failed its main purpose of freeing knowledge from illegitimate shelters and

allowing lessons to be gleaned from history that cannot otherwise be expressed.

Literature dealing with looted works of arts, stolen during the Nazi occupation from Jewish
families forced to leave behind their homes and histories, covers only one subset of what should
be a larger discourse on copyright and the Holocaust. This Article opens new ground by exploring
and answering questions about the ownership of creative expressions made within the ghettos
during the most inhumane and barbaric moment of human history. We aim to remedy the blind
focus given to looted art and the lack of awareness regarding art in the ghettos. We have the
audacity to open a provocative debate on who should have moral rights in works of art, music,
drama, and authorship that were created within the boundaries of concentration camps and
ghettos across Europe before and during the Holocaust. This debate has no comparable example in
human history. Most authors and artists of these works were murdered in gas chambers, ghettos,
and labor camps. These works documented Nazi atrocities , but they also shed light on the
cultural life of those who could not change their fate. Legal scholarship has never debated
ownership of these works and the perplexing questions implied by such a debate. In this Article,
we aim to start the conversation, not to close it. The Article offers the first inquiry challenging
the ownership paradigm of copyrighted works created within the ghettos and concertation camps
in Nazi-occupied territories. The uncomfortable findings of our legal examination are based on
sensitive human issues and legal controversies, which were given insufficient scholarly attention

for over seven decades. This is the most difficult Article we have ever written and will ever write.

This Article is our manifesto-a manifesto written by third-generation Holocaust survivors.

X475 : FAIR-USE; MORAL RIGHTS; LAW

(k% : GEORGETOWN LAW JOURNAL. Volume109. Issue4. Page813-877.MAR 2021)

6. The Research Patent

Y #: Seymore, Sean B.
#AA: 1 Vanderbilt Univ, Law, Nashville, TN 37235 USA

2 Vanderbilt Univ, Chem, Nashville, TN 37235 USA
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% & : The patent system gives courts the discretion to tailor patentability standards flexibly
across technologies to provide optimal incentives for innovation. For chemical inventions, the
courts deem them unpatentable if the chemical lacks a practical, non-research-based use at the

time patent protection is sought. The fear is that an early-stage patent on a research input would
confer too much control over yet-unknown uses for the chemical, thereby potentially hindering
downstream innovation. Yet, denying patents on research inputs can frustrate patent law's broad
goal of protecting and promoting scientific and technological advances.

This Article addresses this problem by proposing a new form of intellectual property a
"research patent." This regime would allow inventors to obtain patents on research inputs and
extract their full value through licensing and enforcement. Research patents would impose

minimal administrative costs on the patent system and ultimately promote the disclosure ,
development, and use of early-stage inventions. At a broader level, the proposed regime raises
the theoretical question of how allowing patent protection on early-stage inventions like research
inputs serves patent law's instrumental justification of promoting scientific progress. It also raises
significant normative and policy questions about technology-specific patentability standards and
their role in furthering the goals of the patent system.

X 4 7] : INTELLECTUAL PROPERTY-RIGHTS ; UTILITY REQUIREMENT ;
ECONOMICS ; RETHINKING; SCIENCE; NORMS:; LAW; INFRINGEMENT ;
DISCLOSURE; INNOVATION

(k% : VANDERBILT LAW REVIEW. Volume74. Issue6. Page1755-1785.NOV 2021)

7. The Library of Babel for Prior Art: Using Artificial

Intelligence to Mass Produce Prior Art in Patent Law

44 : Yordy, LucasR.
AUH): Vanderbilt Univ, Sch Law, Nashville, TN 37240 USA

% & : Artificial intelligence is playing an increasingly important role in the invention and
innovation processes of our society. To date, though, much of the academic discussion on the

interaction of artificial intelligence and the patent system focuses on the patentability of
inventions produced by artificial intelligence. Little attention has been paid to organizations that
are seeking to use artificial intelligence to defeat the patentability of otherwise patent-worthy

inventions by mass producing prior art. This Note seeks to highlight the consequences of allowing
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mass-produced, Al-generated prior art to render valuable inventions unpatentable. Specifically,
this Note concludes that Al-generated prior art decreases the incentive for researchers to disclose
valuable knowledge through the patent system without providing an adequate substitute source of
such knowledge. This Note also examines a number of patent law doctrines that should, but
likely will not, prevent deficient Al-generated prior art from rendering valuable inventions
unpatentable. To resolve these issues, this Note proposes a solution that modifies the current
novelty inquiry and breathes new life into the patent law doctrine of conception. This solution
advances the patent system's purpose of promoting technological advancement while still allowing

artificial intelligence to play a large role in that technological advancement.
%413 : DISCLOSURE

(k% : VANDERBILT LAW REVIEW. Volume74. Issue2. Page521-562. MAR 2021)
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1. Can antitrust law enforcement spur innovation? Antitrust
regulation of patent consolidation and its impact on follow-on

innovations

##: Kwon, S (Kwon, Seokbeom)l, 2

Marco, AC (Marco, AlanC.)3

AA: 1 Univ Tokyo, Res Ctr Adv Sci & Technol, Tokyo, Japan
2 Univ Tokyo, Dept Technol Management Innovat, Tokyo, Japan
3 Georgia Inst Technol, Sch Publ Policy, Atlanta, GA 30332 USA

#% £ : This study examines the effect of antitrust regulation of patent consolidation on the
development of follow-on innovations. Our reconciliation of the various strains of literature
hypothesizes that in sectors where cumulative innovation is crucial to firms' market operations, a
firm that consolidates patents for substituting technologies for its already-possessed technologies
discourages market competitions and follow-on innovation by competitors. In this case, antitrust
regulation of patent consolidation is anticipated to positively affect competitors' follow-on
innovation. We empirically test this hypothesis with the case of the US Department of Justice's
regulation of Novell's software patent transfers to four large proprietary software companies (i.e.,
Microsoft, Oracle, EMC, and Apple) in 2011. Our analyses using US patent, trademark,
and copyright data have found evidence corroborating our hypothesis. Our research provides
policy and scholarly implications regarding how antitrust law can be a complementary institution

to the patent law for promoting innovation.

X477 : Antitrust regulation Innovation; Intellectual property; Open-source software; Patent

market; Patent transfer

(%R : Research Policy.Volume50. Issue9. NOV 2021)
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2. Rich on paper? Chinese firms' academic publications,

patents, and market value

4% : Hsu, DH (Hsu, DavidH.)1

Hsu, PH (Hsu, Po-Hsuan) 2

Zhao, QF (Zhao, Qifeng) 3

#A: 1 Univ Penn, Wharton Sch, Philadelphia, PA 19104 USA

2 Natl Tsing Hua Univ, Coll Technol Management, Hsinchu, Taiwan

3 Chinese Acad Social Sci, Inst Quantitat & Technol Econ, Beijing, Peoples R China

4#% % : By combining various databases of academic publications and patents of China's publicly
listed firms, we explore the effects of academic publications on firm valuation. We find that
Chinese firms' academic publications are positively associated with their market valuation. More
importantly, such a positive relation is more pronounced when these firms have stronger patent
records, highlighting a synergy between basic research and applied technologies. Mechanism

tests indicate that firms' academic publications promote their market values through enhancing
their human capital and sending credible signals to the market. We also find that publications in

English-language journals are more value-relevant than in Chinese-language journals.

X477 : Academic publications; Firm value; Innovation; Patents; Human capital

(k% : Research Policy. Volume50. Issue9. NOV 2021)

3. The impact of the timing of patent allowance on technology
licensing performance: evidence from university invention

commercialization

4 #: Min, KB (Min, Kyung-Baek) ILee, C (Lee, Changyong) 2Kim, YC (Kim,

Young-Choon) 1

ALH): 1 UNIST Ulsan Natl Inst Sci & Technol, Sch Business Adm, Ulsan 44919, South

Korea
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2 Sogang Univ, Grad Sch Management Technol, Seoul 04107, South Korea

%% : This paper investigates the impact of the timing of patent rights on licensing performance
in the context of university technology licensing. We provide an argument that the timing of

patent allowance, 1i.e., a legal event that clarifies patent rights, in the technology licensing
phase can alter licensing performance by shifting technology valuation, as well as behavioral
dynamics, in the process of commercialization. By analyzing inventions disclosed from Stanford
University, we find that preallowance licensing (i.e., entering a licensing arrangement prior to
patent allowance) , compared to postallowance licensing , is negatively associated with
licensing performance by increasing the chances of licensing underperformance. However ,

licensing underperformance associated with preallowance licensing is only significant when the
inventor and licensee do not have prior collaboration experience. This study emphasizes the
importance of understanding the temporal condition of appropriability in the route for technology
commercialization by revealing the patent-licensing timing sequence as a source of variation in
university technology licensing. % 4% 7 : SOCIAL-STRUCTURE ; INTELLECTUAL
PROPERTY ; INDUSTRY LINKAGES; TRANSFER OFFICES; SUCCESS FACTORS ;
INNOVATION ; MARKET ;  APPROPRIABILITY ; COLLABORATION ;
EMBEDDEDNESS

(k%: R & D MANAGEMENT. NOV 2021)

4. Impact of intellectual property protection on the innovation

efficiency in China's hi-tech industry

44 : Wan, QC (Wan, Qunchao) 1Yuan, L (Yuan, Ling)1Yao, Z(Yao, Zhu)2Xu,

Y (Xu, Yong) 1

AH): 1 Hunan Univ, Business Sch, 11 Lushan South Rd, Changsha 410082, Hunan,
Peoples R China

2 Tongji Univ, Sch Econ & Management, Shanghai, Peoples R China

4% & : A plethora of publications have discussed the correlation between intellectual property
protection (IPR) and innovation capability ; however ,  regarding the hi-tech industry in
transition economies ,  the relationship remains unclear. Based on the data from 30 hi-tech
industries in Mainland China during 2004-2016, the study used the SAR Tobit model to analyse

the direct, mediating and moderating effects of IPR on China's hi-tech industry's innovation
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efficiency. The findings illustrated that both R&D efficiency and business transformation
efficiency of China's hi-tech industry have significant positive spatial correlation and spatial
spillover effect. In addition ,  IPR significantly promoted R&D efficiency and business
transformation efficiency. Market segmentation exerted a significant negative moderating effect
between IPR and R&D efficiency, and a significant positive moderating effect between IPR and
business transformation efficiency. The technology market development has an intermediary
effect between IPR and two-phase innovation efficiency. In particular, the non-linear influence
of IPR on business transformation efficiency is the hinge on the level of market segmentation.

Ultimately, several possible policy suggestions are proposed.

X 4% 78 : Intellectual property protection; innovation efficiency ; market segmentation ;

technology market development

(k% : TECHNOLOGY ANALYSIS & STRATEGIC MANAGEMENT. AUG2021)

5. Biopharmaceutical patents: multifaceted signals, reducing

and enhancing knowledge asymmetries in drug discovery

Y #: Levitas, E (Levitas, Edward) IMcFadyen, MA (McFadyen, M. Ann)2

LA : 1 Univ Wisconsin, Lubar Sch Business, 3202 N Maryland Ave, Milwaukee, WI
53211 USA

2 Univ Texas Arlington, Coll Business, Arlington, TX 76019 USA

% % : Patents are often studied as signals that convey invaluable insights into a firm's inventive
capabilities, aiding in the reduction of knowledge asymmetries between the firm and external
investors. Yet, most researchers examine patents as providing a single positive signal. We argue
patents provide multiple and possibly countervailing signals; some characteristics may increase
perceived knowledge asymmetries , while others decrease perceived knowledge asymmetries.
We provide evidence patent characteristics provide multiple signals ,  impacting investors'

perceived knowledge asymmetries.
X475 : Signalling; patents; knowledge asymmetries; technology

(k% : TECHNOLOGY ANALYSIS & STRATEGIC MANAGEMENT. SEP 2021)
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6. The Impact of the Patent System on the Timing of Technology
Licensing in China: Theory and Evidence from Patent

Disclosure and Grant Delays

/% : Ma, RK (Ma, Rongkang)l Zhu, SS (Zhu, Shanshan) I Liu, FC (Liu,

Fengchao)1

#AH) : Dalian Univ Technol, Sch Econ & Management, Linggong Rd 2, Dalian 116024,
Peoples R China

# % : This paper explores the effects of two functions of the patent system-patent disclosure and

patent granting-on the timing of technology licensing in China. We find that patent disclosure
delay positively affects the licensing probability before the disclosure date and negatively affects

the licensing probability between the patent disclosure date and the grant date, and it has an
inverted U-shaped relationship with the licensing probability after the grant date. In contrast,

patent grant delay positively affects the licensing probability between the patent disclosure date
and the grant date and negatively affects the licensing probability after the grant date.

X 4% 75 : Patent system; Patent disclosure delay ; Patent grant delay ; the timing of

technology licensing; China

(k% Journal of Engineering and Technology Management. Volume61. JUL-SEP 2021)
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