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1.Consumer Expropriation of Aesthetically Functional Trade Dress:

Results from a Randomized Experiment

YEZ: Ayres, lan!; Tang, Xiyin2

HL#: 1.Yale Law Sch, New Haven, CT 06511 USA; 2.Univ Calif Los Angeles, Law, Los
Angeles, CA USA

FHE: Trade dress, as a subset of trademark law, can offer potentially perpetual protection to a
product's design or packaging features if they aid consumers in identifying a product's source. Yet
these protected design features might be valued by consumers not only because of their source
identifying function, but also because consumers find the design or package features beautiful,
independent of the goodwill generated by the producer. Thus, under the doctrine of aesthetic
functionality, manufacturers who produce red-soled shoes or whiskey with a melted wax seal might
gain what courts have called a "non-reputation-related” competitive advantage, ultimately

warranting the expropriation of the protected product feature into the public domain.

This Article argues that courts, in assessing questions of aesthetic functionality, should give
particular weight to surveys asking consumers whether they would be better off if competitors were
allowed to use a protected trade dress feature in their own products. Just as, under the doctrine of
genericide, consumers are able to expropriate word marks if consumers find it more beneficial to
associate the language feature of the trademark with competitors' products, consumers should also
be able to expropriate trade dress rights of a particular manufacturer if they find it more beneficial
to have these design and packaging features available to the manufacturer's competitors. Creating a
genericide analog for cancelation of trade dress can further trademark's central goal of protecting

consumer welfare.

This Article reports "proof of concept" results of our proposed consumer surveys with regard to
seven different forms of existing trade dress-including not only Louboutin's red-soled shoes and
Maker's Mark's red-drip wax seal, but also Gucci's famous "diamond motif" and Emeco's Navy
chair. We implement our surveys as a between-subject randomized experiment that allows us to
causally estimate the intensity of consumer preferences as well as the impact of "guiding” subjects

on the likely consequences of forgoing trade dress protection. Our results, while at best suggestive,
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found that judicial assessments of functionality were often not predictive of consumer protection
preferences. For example, a statistically significant majority indicated they would be better off if
other manufacturers were allowed to produce Emeco's Navy chair design, notwithstanding a
contrary judicial holding. We also found that large consumer majorities chose to protect two iconic
Veblen goods: the Louboutin shoe and the Gucci Diamond Motif, even when informed that such
protection would likely lead to higher prices-indicating a desire to preserve trade dress' power to

sustain social distinction.
RXEEIE:  Antitrust; Pepsi; Law

CkJE: SOUTHERN CALIFORNIA LAW REVIEW. Volume 93. Issue 6. P 1189-1242. 2020)

2.Fundamental Rights in EU Copyright Harmonization: Balancing

without a Solid Framework: Funke Medien, Pelham, Spiegel Online

fE#: Garben, Sacha'?

H1#J: 1.Coll Europe, Brugge, Belgium; 2.European Commiss, Auderghem, Belgium
ﬁﬁgi 36

REgiA:

CkJE: COMMON MARKET LAW REVIEW. Volume 57. Issue 6. P 1909-1932. NOV 2020)

3.A. Court of Justice Injunctions to Remove Illegal Online Content

under the E-commerce Directive: Glawischnig-Piesczek

fE3%: Rauchegger, Claral; Kuczerawy, Aleksandra

Hl#J: 1.Univ Innsbruck, Innsbruck, Austria; 2.Katholieke Univ Leuven, Leuven, Belgium
WE: T

REEH: T

CKJE: COMMON MARKET LAW REVIEW. Volume 57. Issue 5. P 1495-1525. OCT 2020)
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4.The 2019 Directive on Copyright in the Digital Single Market: Some

Progress, a Few Bad Choices, and an Overall Failed Ambition

{E&: Dusollier, Severine
HLHJ: Sci Po Law Sch, Paris, France

TE. After four years of fierce debate, the Directive on Copyright in the Digital Single Market
was finally adopted in April 2019. The legislative text aims at adapting copyright to the digital

world, remedying some gaps and uncompensated uses of works and other subject matter, and
enhancing some valuable uses through new or reaffirmed exceptions. Two provisions have been
particularly contested. Article 15 creates a new IP right benefiting press publishers in their online
news, in an attempt to force Google News and similar platforms to remunerate their use. Article 17
requires video sharing platforms, such as YouTube, to obtain a licence for any copyrighted content
uploaded by their users or, by default, to filter such content when requested by rights owners. But
the Directive has much more to offer, even though it might not succeed in securing the digital single

market it promises.
K. L

CkJi: COMMON MARKET LAW REVIEW. Volume 57. Issue 4. P 978-1029. AUG 2020)

5.The Antitrust Control of the Exercise of Standard Essential
Intellectual Property Rights. With Particular Attention to the

Economy of Standardization

fEZ#: Maume, Philipp
Blt:

WE: T

X

CkJE: COMMON MARKET LAW REVIEW. Volume 57. Issue 2. P 613-+978-1029. MAR
2020)
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6.The Machine as Author

YEF: Gervais, Daniel J.
HlH: Vanderbilt Univ, Law, 221 Kirkland Hall, Nashville, TN 37235 USA

#E. The use of Artificial Intelligence ("Al") machines using deep learning neural networks to
create material that facially looks like it should be protected by copyright is growing exponentially.
From articles in national news media to music, film, poetry and painting, Al machines create
material that has economic value and that competes with productions of human authors. The Article
reviews both normative and doctrinal arguments for and against the protection by copyright of
literary and artistic productions made by Al machines. The Article finds that the arguments in favor
of protection are flawed and unconvincing and that a proper analysis of the history, purpose, and
major doctrines of copyright law all lead to the conclusion that productions that do not result from
human creative choices belong to the public domain. The Article proposes a test to determine which
productions should be protected, including in case of collaboration between human and machine.

Finally, the Article applies the proposed test to three specific fact patterns to illustrate its application.

X% 45 : Intellectual Property; Copyright Protection; Computer; Law; Rights; Information;
Ownership; Works

CRJE: IOWA LAW REVIEW. Volume 105. Issue 5. P 2053-2106. JUL 2020)

7.Defending the Right to Repair: An Argument for Federal Legislation

Guaranteeing the Right to Repair

fE3: Mirr, Nicholas A.
Hl#J: Univ lowa, Coll Law, lowa City, 1A 52242 USA

2. Over the past several years there has been a growing movement aimed at guaranteeing
consumers the right to repair their products themselves after purchasing them, as opposed to paying
original equipment manufacturers to repair the devices. Advocacy groups have successfully
convinced state legislators to introduce these "Right to Repair" bills around the country, however
none have successfully been enacted as law. These bills have been met with a mix of apathy from
legislators and staunch resistance from corporations who have a vested interest in limiting the
availability of repair options. Although there have been recent exemptions added to the Digital
Millennium Copyright Act, the existing framework of copyright law and enforcement in the United

States is insufficient to protect consumers' right to do what they will with their products. Through
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End User License Agreements and other contracts, companies are effectively able to limit the right
to repair via contract even if there were to be a drastic overhaul of our current copyright system.
This Note argues that Congress should adopt legislation requiring companies to facilitate the repair
process and should incorporate a “degree of reparability” requirement in the legislation to ensure

the ability to repair remains an option for most consumers.
REEW:

CRIJE: IOWA LAW REVIEW. Volume 105. Issue 5. P 2393-2424. JUL 2020)

8.Convergence and Conflation in Online Copyright

fE3: Cotropia, Christopher A.%2; Gibson, James!

Hl#: 1.Univ Richmond, Sch Law, Law, Richmond, VA 23173 USA; 2.Univ Richmond, Sch
Law, Intellectual Property Inst, Richmond, VA 23173 USA

FHEL: The Digital Millennium Copyright Act ("DMCA") is showing its age. Enacted in 1998, the
DMCA succeeded in its initial goal of bringing clarity to wildly inconsistent judicial standards for
online copyright infringement. But as time has passed, the Act has been overtaken-not by
developments in technology, but by developments in copyright's case law. Those cases are no longer
as divergent as they were in the last millennium. Instead, over time the judicial standards and the
statutory standards have converged, to the point where the differences between them are few. The
statute whose ascendance was once central to the governance of copyright online is therefore now

diminished in importance.

At first glance, this development seems unproblematic. After all, uniformity was the DMCA's goal,
and convergence gets us closer to it. But a deeper look reveals that convergence has significantly
changed the cost/benefit calculus for those whom the Act governs. The benefits of complying with
the Act's regulatory requirements have decreased, because convergence means that one can ignore
the statute and rely solely on the case law. And the costs of complying have increased, because
convergence has paradoxically given rise to a new, troubling phenomenon: the mixing and matching
of statutory and judicial standards in unpredictable and counterproductive ways, which create new,
unintended forms of copyright liability and immunity. In short, convergence has led to conflation,
which means that the best course for today's online community is to steer clear of the DMCA

altogether.
RKEiA: o

CRJE: IOWA LAW REVIEW. Volume 105. Issue 3. P 1027-1080. MAR 2020)
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