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1.The Cost of Novelty

fE2&: Price, W. Nicholson, II
HL#J: Univ Michigan, Law Sch, Law, Ann Arbor, M1 48109 USA.

FHE: Patent law tries to spur the development of new and better innovative technology. But it

focuses much more on "new" than "better”-and it turns out that "new" carries real social costs. |
argue that patent law promotes innovation that diverges from existing technology, either a little
(what 1 call "differentiating innovation™) or a lot (“exploring innovation™), at the expense of
innovation that tells us more about existing technology ("deepening innovation™). Patent law's focus
on newness is unsurprising, and fits within a well-told narrative of innovative diversity accompanied
by market selection of the best technologies. Unfortunately, innovative diversity brings not only the
potential benefits of technological advances but also the costs: incompatibility between different
technologies; a spread-out, shallow pool of knowledge; and the underlying costs of developing
parallel technologies that aren't actually better. These costs matter.

Biomedical innovation illustrates the high costs of divergence. Although pharmaceuticals are
touted as a poster child for patents, the world is rife with me-too drugs that drive up costs with little
to show for it. Biomedical innovation often suffers from a particular trap: Patent incentives push
innovators toward "new," but incentives from Food and Drug Administration approval and insurer
reimbursement push innovators toward "not too new. "In this space, artificially constricted markets
do a poor job of selecting better technologies. The result is a proliferation of technologies that are
"new for the sake of new," giving us the costs of divergence without much in the way of benefits.
This Essay presents an original spectrum of innovative divergence, illuminates how various patent
doctrines drive divergence, and lays out the substantial costs of divergence through biomedical
examples. It analyzes the complex interactions between three different incentives for biomedical
innovation and presents policy prescriptions to help avoid the trap of "new for the sake of new. In
the process, it lays out how innovation scholars and policymakers alike should take into account the

cost of novelty.
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CKJE: COLUMBIA LAW REVIEW. Volume 120. Issue 3. P769-833. APR 2020)

2.Rights and Remedies in Trademark Law: The Curious Distinction

Between Trademark Infringement and Unfair Competition

YE3%: Bone, Robert G.

BL#I: Univ Texas Austin, Sch Law, Law, Austin, TX 78712 USA.
WE: &
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CKIE: TEXAS LAW REVIEW. Volume 98. Issue 7. P1187-1217. JUN 2020)

3. The Wrongs of Copyright's Statutory Damages

YE3: Bracha, Oren! Syed, Talha?

HL#J: 1.Univ Texas Austin, Sch Law, Law, Austin, TX 78712 USA; 2.Univ Calif Berkeley, Sch
Law, Berkeley, CA USA

FHEL: This Article critically examines copyright's scheme of statutory damages. It argues that the
statutory framework and its implementation by the courts do not find adequate support in any of the
rationales commonly invoked in the case law, including evidentiary difficulties, retribution, or
deterrence. The paper then reviews an alternative rationale: the economic argument for
supracompensatory damages as a mechanism for achieving optimal deterrence in the presence of
substantial enforcement cost. We find that with respect to a subset of the cases where large
multiplayer damages are imposed on individual infringers, the optimal deterrence rationale suffers
from two grave defects, both of which are traceable to its welfarist underpinnings. One is ignoring
the distributive inequity imposed on the few caught infringers who pay supracompensatory damages
grossly disproportionate to their equitable share of the social burden of supporting the copyright
system. The other is aggregating on a single scale qualitatively distinct human interests, of different
degrees of urgency, thereby risking the swamping of fundamental human interests of a few by
aggregates of modest or even trivial interest fragments of many. The paper concludes by briefly

suggesting directions for amending these defects.

$#1A): Foundations; Innovation; Equality
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CKIE: TEXAS LAW REVIEW. Volume 98. Issue 7. P1219-1254. JUN 2020)

4.How Should We Enforce Patents? A Simulation Analysis

YEZ: Friedman, Ezra® Wickelgren, Abraham L2

Hl#I: 1.Northwestern Pritzker Sch Law, Law, Chicago, IL 60611 USA; 2.Univ Texas Austin,
Sch Law, Law, Austin, TX 78712 USA

FE: Patent damages and patent breadth are substitutes in producing innovation incentives. That

is, given any existing damages and breadth regime, we can decrease (increase) damages and
increase (decrease) breadth to keep the expected profit from an innovation constant. By use of
numerical simulations, we show that for any given level of ex ante innovation incentive, ex post
welfare is generally larger under regimes with smaller damages and larger breadth. We use this
same simulation approach to analyze whether patent damages based on lost profits should be
evaluated using actual lost profits (actual damages) or what lost profits would be assuming
competition (competitive damages). While actual damages lead to smaller benefits from entry, they
also induce more entry. Our simulation explores the conditions under which one approach is
generally superior to the other (again, holding constant the innovator's expected profit so that the
choice of damage measurement regime does not affect the incentive to innovate). Although not
universally true, we find that for optimal combinations of damages and patent breadth, competitive
damages are superior to actual damages.

Over the last several decades, patent enforcement in the United States has relied more on
damage awards and less on outright exclusion.(1) Much has been written on this tradeoff,(2) but
less has been written on the question of how damages should be measured, and how damages
interact with other levers of patent policy.

Economists typically view patents as a way of rewarding inventors so as to encourage
innovation, with the cost of reducing access to patented inventions.(3) Efficient patent policy
maximizes the rewards to inventors while minimizing the social costs of reduced access. There are
a number of ways to alter policy to increase the value of a patent: we could make patents longer,4
we could make patents broader (that is to say, we could increase patent coverage to apply to more
competing products), or we could increase the penalties for infringement.

This paperfocuses on the tradeoff between the breadth of a patent and the strength and manner
of patent enforcement. That is, for a given level of innovation incentive society wants to provide to
an innovator, we analyze the effects of providing this level of incentive through larger damages and
narrower patent breadth or through smaller damages and broader patent breadth. We use simulation
analysis to study the effects of using damages rather than injunctions to enforce patents, and we

simulate the effects of reducing damages for infringement while broadening patents to keep the
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effective value of patent protection constant.

We also consider two distinct ways of computing patent damages: actual damages and what
we call "competitive damages." Under competitive damages, damages are set by the effect on the
inventor's profits of a hypothetical entrant that is not subject to damages for patent infringement. As
a result, once there is entry, damages do not depend on the entrant's behavior. Thus, an entrant does
not have an incentive to forego vigorous competition so as to maintain the original inventor's profits
and minimize damages. With actual damages, damages are set by how much the inventor's profits
actually decreased, so that if an entrant does not compete vigorously, the inventor's profits decrease
less, and the damage award is lower. As far as we know, no one has analyzed the competitive
damages alternative to actual damages. We use our simulation analysis to again determine the
consequences of using one or the other method of computing damages while keeping the incentive
to innovate constant.

We consider a model of horizontal competition.(5) These models are frequently used by
economists to examine the effects of regulation on producers and consumers under competition.(6)
In this model, we assume that products are of similar quality, but individual consumers have an
idiosyncratic preference for some attributes of the products. We model the attributes of the product
as a location on a horizontal line. The distance between the products represents the degree of
difference consumers perceive between them. If they are close, then consumers may have a slight
preference for one or the other, but view them as close substitutes. If they are far apart, then most
consumers strongly prefer one product or the other.

In this model, patent breadth refers to the maximum distance from a patent-holder for which
the original inventor can enforce its patent against a new product that enters the market. The idea is
that broad patents may exclude products that differ significantly from the patented invention, but
narrow patents only exclude close substitutes. We use simulation analysis, in which we randomly
assign values to the parameters. For example, we run the model with a variety of values for the
original patent breadth and entry costs. We then solve our model with these random values to
estimate the consequences on competitive entry and consumer welfare. We generally find that
reducing damages and increasing patent breadth leads to greater social welfare by allowing entry
when it is most socially beneficial. Furthermore, we find that competitive damages lead to more
consumer welfare than actual damages, even though it may lead to less entry, because it allows

consumers to reap the full competitive benefits of entry when it occurs.
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S.Judicial Policing of Patent Damages Experts

{YE3: Golden, John M.
PLFI: Univ Texas Austin, Sch Law, Austin, TX 78712 USA.

#Z . The calculation of patent damages such as a reasonable royalty presents significant
challenges for which the use of expert testimony is predictable, if not unavoidably vital. Struggles
to employ and at the same time guide and restrain expert testimony on reasonable royalty damages
have become prominent in the last two decades, in substantial part because of the rise of patent
assertion entities (PAEs) that have intensified stresses on the United States patent system. Patent
law's peculiarly centralized court of appeals, the United States Court of Appeals for the Federal
Circuit, has responded to such stresses by limiting the admissibility or cognizable sufficiency of
expert evidence on reasonable royalties for patent infringement. Although seemingly more
aggressive than the general appellate norm, this appellate-level activity has so far appeared in line
with general understandings of the proper judicial role in regulating expert testimony and reliance
on it. A strict understanding of the Federal Circuit's rule of apportionment based on the smallest
salable patent-practicing unit (SSPPU) might lead to an undue downward distortion of reasonable
royalty awards under certain circumstances, but there currently seems enough flex in the articulation
of the rule to accommodate corrective adjustments. Although imperfect, the current approach to
regulating expert testimony on patent damages seems to embody at least a plausibly satisfactory
form of "muddling through,” approximating the demands for reasoned analysis that courts

commonly impose on the work of expert administrative agencies.
Kegir): L

CRIE: TEXAS LAW REVIEW. Volume 98. Issue 7. P1307-1330. JUN 2020)

6.Restructuring Copyright Infringement

fE3: Bell, Abraham! 2 3 Parchomovsky, Gideon* ®

Hl#J: 1.Bar llan Univ, Fac Law, Ramat Gan, Israel; 2.Univ San Diego, Sch Law, San Diego, CA
92110 USA; 3.Harvard Law Sch, Cambridge, MA 02138 USA; 4.Univ Penn, Sch Law, Law,
Philadelphia, PA 19104 USA; 5.Hebrew Univ Jerusalem, Fac Law, Jerusalem, Israel

$HE: Copyright law employs a one-size-fits-all strict liability regime against all unauthorized

users of copyrighted works. The current regime takes no account of the blameworthiness of the

unauthorized user or of the information costs she faces. Nor does it consider ways in which the
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rightsholders may have contributed to potential infringements, or ways in which they could have
cheaply avoided them. A nonconsensual use of a copyrighted work entitles copyright owners to the
full panoply of remedies available under the Copyright Act, including supra-compensatory damage
awards, disgorgement of profits, and injunctive relief. This liability regime is unjust, as it largely
fails to differentiate among willful infringers, good-faith users who accidently infringe, and ordinary
users who fail to understand the intricacies of copyright-protection infringement. No less
importantly, one-size-fits-all liability sets back the goals of the copyright system by excessively
deterring newly created works and encouraging copyright owners to be less than forthcoming about
their expectations from users.

In this Article, we propose a radically different liability regime predicated on the degree of the
infringer 's blameworthiness. Concretely, we call for the establishment of three distinct liability
categories-inadvertent, standard, and willful infringements-and tailor a specific menu of remedies
for each of the categories. Under our proposal, inadvertent infringements would be remedied by
compensatory damages only. Standard infringements would entitle copyright owners to a broader
variety of monetary damages, including disgorgement of profits and limited statutory damages, but
typically no injunctive relief. Willful infringements would be addressed by the full variety of
remedies available under the Copyright Act, including punitive statutory damages and injunctions.

We demonstrate that our proposed system of graduated liability yields a far more nuanced and
just liability system, one that would also enhance use of existing works and promote future creativity.
Limiting the potential liability of users and creators would facilitate the use of copyrighted content
and the production of future works. It would also result in a fairer copyright system, the benefits of
which would inure to society at large. At the same time, by organizing infringement into our
proposed categories, our system would reform infringement law without imposing excessive new

fact-finding burdens on courts and litigants.
R83E:  Intellectual Property; Fair-use; Market; Rethinking; Reason; Rights; Rule; SE
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7.0verdeclaration of Standard-Essential Patents

¥EZ: Akins, Cody M.
PLFI: Univ Texas Sch Law, Austin, TX 78705 USA.

FE: Technical interoperability standards such as LTE or Wi-Fi allow technology manufacturers
to develop equipment capable of seamlessly interacting with one another, providing economic
benefits to these companies and their consumers along the way. Standard-essential patents (SEPS)

claim technology necessary to practicing such a standard and give their owners the accompanying
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right to exclude others from using the standard. But once a standard is set by an industry, members
of that industry are commercially locked in to that technology. SEP holders, therefore, have
inordinate leverage in license negotiations with parties who already have or intend to develop
standard-compliant products.

Although balancing the power between SEP licensors and licensees has been discussed extensively
in the literature, this Note focuses on a related problem that has received relatively little academic
attention: the overdisclosure of SEPs. For the purposes of this Note, overdisclosure refers to parties'
declaration of patents they own as "essential” to a technology standard, when, in reality, the claims
of those patents would not be infringed by a standard-compliant product.

This Note fills a gap in SEP literature by discussing the various causes of SEP overdisclosure and
the associated costs on the patent system. Finally, the Note ends by suggesting a potential solution
to the overdisclosure phenomenon-patent essentiality checks performed by regional government

patent offices.
REER: T

CKJE: TEXAS LAW REVIEW. Volume 98. Issue 3. P579-599. FEB 2020)

8. Derivable Works

fE3&: Fishman, Joseph P.
ML#: Vanderbilt Law Sch, Law, Nashville, TN 37203 USA

#E: From sequels and spinoffs to physical merchandise, copyright and trademark law together
give a creative work's owner exclusivity over a range of derivative products. It is often said that this
enhanced appropriability encourages firms to spend money producing the underlying works. Less
discussed, however, is what kinds of works it is encouraging them to spend money on. How, in
other words, does providing control over a work's derivatives affect the direction of creative firms'
investment?

This Article offers a theory. Granting originators exclusivity over derivative works and their
related merchandise can enable marginal investment to tilt toward what | call derivable works:
works that, from the owner's ex ante perspective, are most likely to generate marketable derivatives.
Derivable works should be at the center of derivative-rights analyses because those rights selectively
raise expected values for the subset of works from which derivatives predictably flow. By making
ownership of rights in a derivable work often the most feasible entryway to derivative markets, IP
law raises the opportunity cost of producing a standalone project. The more valuable the derivative
markets become, the less attractive standalone projects look in comparison.

I examine this phenomenon through a case study of the U.S. film industry. Changing
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economics have increased the private value of protectable content that is best positioned to generate
more protectable content. Filmmakers today are spending more to produce derivative films than
before, and consumers are likewise spending more to see them. Studios are racing to launch new
franchises and extending existing ones, while standalone films face new challenges to profitability.
Though IP law is not solely causing these shifts, it is contributing to them by raising the private
value of derivable content. They may not realize it, but IP policymakers face a choice on which
direction to encourage investment to go. What they decide can affect which films are likely to be
made, who is likely to make them, and how consumers will likely be able to access them.

X %8 3 : Motion-picture Industry; Intellectual Property; Brand Extensions; Copyright;

Performance; Rights
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9. Combatting Copyright Overreach: Keeping 3D Representations of

Cultural Heritage in the Public Domain

{E3: Pittman, Linnea Dale
Hl#I: NYU, Sch Law, New York, NY 10003 USA.

M E . Three-dimensional (3D) scanning technology presents cultural organizations with new
opportunities to share their collections with a wider audience online, and conserve and archive art
objects and antiquities for safekeeping. However, this technology can also present legal challenges
when institutions like museums assert ownership, in particular employing copyright notices, over
digital copies of public domain art and antiquities in their collections. The public domain comprises
the collection of shared works that are free from legal barriers imposed by copyright law. When
institutions attach copyright notices to public domain works, the legal language, even if
unenforceable in court, chills the public's use of these scans for far-ranging educational, artistic, and
commercial purposes. This Note examines the current uses of 3D technology by cultural institutions
and analyzes the current doctrine guiding copyright of digital models. It then discusses some of the
reasons why, despite the best reading of the caselaw, cultural institutions continue to assert
ownership over and restrict access to 3D models of public domain art. This Note proposes an
American analogue to Article 14 of the European Union's Directive on Copyright in the Digital
Single Market. The proposed amendment to the Copyright Act would provide needed clarity to
cultural institutions and the public, affirming that public domain works cannot receive copyright
protection when reproduced in a digital format. A clear statement rule would reduce the chilling

effect by discouraging copyright notices and restrictive terms of use on digital copies of public
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domain art and antiquities, in turn encouraging more institutions to provide open access to their

digital collections.
REEW: T

CKJE: NEW YORK UNIVERSITY LAW REVIEW. Volume 95. Issue 4. P1192-1228. OCT
2020)
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