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1. The Paradox of Source Code Secrecy

{3 Katyal, Sonia K.

HL#J: University of California System University of California Berkeley Univ Calif Berkeley, Law,
Berkeley, CA 94720 USA.

WE: T

X487 Intellectual Property Protection; Legal Protection; Trade Secrets; Software; Copyright;
Privatization; Accountability; Transparency; Innovation; Patent

CKJF: CORNELL LAW REVIEW. Volume 104. Issue 5. P1183-1279. 2019)

2. How Essential Are Standard-essential Patents?

fE3: Lemley, Mark A.12; Simcoe, Timothy?

HU#: 1. Stanford Law Sch, Stanford, CA 94305 USA,; 2. Durie Tangri LLP, San Francisco, CA
94111 USA,; 3. Boston Univ, Strategy & Innovat, Questrom Sch Business, Boston, MA 02215 USA

WE: &k

R4 Intellectual Property; Setting Organizations; Trolls; Technology; Innovation; Quality;
Holdup

(RJF: CORNELL LAW REVIEW. Volume 104. Issue 3. P607-642. 2019)

3. The Impact of Artificial Intelligence on Rules, Standards, and

Judicial Discretion

fE3: Fagan, Frank®; Levmore, Saul?
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Wl#J: 1. EDHEC Business Sch, Law, Roubaix, France; 2. Univ Chicago, Law Sch, Law, Chicago,
IL 60637 USA

# E . Artificial intelligence ("Al"), and machine learning in particular, promises lawmakers
greater specificity and fewer errors. Algorithmic lawmaking and judging will leverage models built
from large stores of data that permit the creation and application of finely tuned rules. Al is therefore
regarded as something that will bring about a movement from standards towards rules. Drawing on
contemporary data science, this Article shows that machine learning is less impressive when the
past is unlike the future, as it is whenever new variables appear over time. In the absence of
regularities, machine learning loses its advantage and, as a result, looser standards can become
superior to rules. We apply this insight to bail and sentencing decisions, as well as familiar corporate
and contract law rules. More generally, we show that a Human-Al combination can be superior to
Al acting alone. Just as today's judges overrule errors and outmoded precedent, tommorrow 's
lawmakers will sensibly overrule Al in legal domains where the challenges of measurement are
present. When measurement is straightforward and prediction is accurate, rules will prevail. When
empirical limitations such as overfit, Simpson's Paradox, and omitted variables make measurement
difficult, Al should be trusted less and law should give way to standards. We introduce readers to
the phenomenon of reversal paradoxes, and we suggest that in law, where huge data sets are rare,
Al should not be expected to outperform humans. But more generally, where empirical limitations
are likely, including overfit and omitted variables, rules should be trusted less, and law should give
way to standards.

Regi:

CKJF: SOUTHERN CALIFORNIA LAW REVIEW. Volume 93. Issue 1. P1-35. NOV 2019)

4. Data Protection in the Wake of the GDPR: California's Solution for

Protecting ''the World's Most Valuable Resource"

YE#: Kessler, Joanna

HL#I: Univ Southern Calif, Gould Sch Law, Los Angeles, CA 90007 USA
WE: I

REgiE:

CKJF: SOUTHERN CALIFORNIA LAW REVIEW. Volume 93. Issue 1. P100-129. NOV 2019)

5. Binary Governance: Lessons from the GDPR's Approach to

Algorithmic Accountability

¥EZ: Kaminski, Margot E.1234
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HL#: 1.Colorado Law Sch, Law, Boulder, CO 80309 USA; 2.Silicon Flatirons, Boulder, CO
80309 USA; 3.Yale Law Sch, Informat Soc Project, New Haven, CT 06511 USA,; 4. Ctr Democracy
& Technol, Washington, DC 20005 USA

FHE . Algorithms are now used to make significant decisions about individuals, from credit
determinations to hiring and firing. But they are largely unregulated under U.S. law. A quickly
growing literature has split on how to address algorithmic decision-making, with individual rights
and accountability to nonexpert stakeholders and to the public at the crux of the debate. In this
Article, I make the case for why both individual rights and public- and stakeholder-facing
accountability are not just goods in and of themselves but crucial components of effective
governance. Only individual rights can fully address dignitary and justificatory concerns behind
calls for regulating algorithmic decision-making. And without some form of public and stakeholder
accountability, collaborative public-private approaches to systemic governance of algorithms will
fail.

In this Article, I identify three categories of concern behind calls for regulating algorithmic decision-
making: dignitary, justificatory, and instrumental. Dignitary concerns lead to proposals that we
regulate algorithms to protect human dignity and autonomy; justificatory concerns caution that we
must assess the legitimacy of algorithmic reasoning; and instrumental concerns lead to calls for
regulation to prevent consequent problems such as error and bias. No one regulatory approach can
effectively address all three. I therefore propose a two-pronged approach to algorithmic governance:
a system of individual due process rights combined with systemic regulation achieved through
collaborative governance (the use of private-public partnerships). Only through this binary approach
can we effectively address all three concerns raised by algorithmic decision-making, or decision-
making by Artificial Intelligence ("AI").

The interplay between the two approaches will be complex. Sometimes the two systems will be
complementary, and at other times, they will be in tension. The European Union's ("EU's") General
Data Protection Regulation ("GDPR") is one such binary system. I explore the extensive
collaborative governance aspects of the GDPR and how they interact with its individual rights
regime. Understanding the GDPR in this way both illuminates its strengths and weaknesses and
provides a model for how to construct a better governance regime for accountable algorithmic, or
Al, decision-making. It shows, too, that in the absence of public and stakeholder accountability,
individual rights can have a significant role to play in establishing the legitimacy of a collaborative
regime.

REiH: Automated Decision-making; Data Protection; Privacy; Penalty; Surveillance;
Information; Standards; Default; Rules; Age

(CK¥Ji: SOUTHERN CALIFORNIA LAW REVIEW. Volume 92. Issue 6. P1529-1616. SEP
2019)

6. Institutional Design in Patent Law: Private Property Rights or

Regulatory Entitlements

£ : Mossoff, Adam

Hl#J: George Mason Univ, Law, Antonin Scalia Law Sch, Fairfax, VA 22030 USA

33 | 37



Nanhu Intellectual Property News

WE: T

Regia: L

CKJF: SOUTHERN CALIFORNIA LAW REVIEW. Volume 92. Issue 4. P921-947. MAY 2019)

7. Patently Unjust: Tribal Sovereign Immunity at the Us Patent Office

fE3&: Phillips, Christopher B.

HL#J: Univ Southern Calif, Gould Sch Law, Los Angeles, CA 90089 USA
ﬁ§= 36

REEW: T

CKJE: SOUTHERN CALIFORNIA LAW REVIEW. Volume 92. Issue 3. P703-740. 2019)

8. Fundamental Rights and Private Enforcement in the Digital Age

YE%: Bassini, Marco
HL#J: Bocconi Univ, Dept Law, Milan, Italy

#E: This article addresses the shift inthe paradigm of fundamental rights protection on the
Internet. More and morethe enforcement of such rights is being delegated to private Internet
operators, and the urgent question is how the task of balancing conflicting rights affects the status
of Internet Service Providers (ISPs). The article examines the increasing privatisation of
fundamental rights enforcementon the Internet, highlighting the impact of this trend. Following the
analysisof recent developments, it argues that the pillars governing ISP liability should not be altered.
In particular, the early determination that ISPs should not be presumptively saddled with content
monitoring tasks should not be called into question. Therefore, the regulatory pressure on ISPs
shouldbe lowered, as the spectre of liability, combined with ISPs' increasing role indeciding the
proper balance between conflicting rights, unduly burdens the activity of ISPs and generates
incentives to delete even lawful content.

KE#i7: Internet; Fairness

CKJE: EUROPEAN LAW JOURNAL. Volume 25. Issue 2. P182-197. MAR 2019)
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9. The EPO as Patent Law-maker in Europe

YEZ: Plomer, Aurora
HL#J: Univ Bristol, Sch Law, Bristol, Avon, England

FHE: This article examines the role of the European Patent Organisation (EPO) in the European
patent system. It shows how the delineation of European patent law has been handed over by
governments to an autonomous, quasi-judicial technocracy at the EPO and reveals how the process
of hollowing out economic and political factors in the grant of patents is assisted by the deference
of national courts to the EPO and the creation of the Unified Patent Court. It suggests that these
developments pose a threat to democratic governance of the patent system in Europe because the
delineation of intellectual property rights has inherent economic and political dimensions which are
not reducible to technical legal issues of interpretation or technocratic expertise.

REEiA: Unitary Patent; Transition; Property; System

CKJFE: EUROPEAN LAW JOURNAL. Volume 25. Issue 1. P57-74. MAR 2019)

10. Halo from the Other Side: an Empirical Study of District Court

Findings of Willful Infringement and Enhanced Damages Post-halo

YE3 . Tripathi, Veena

MUH#: Univ Minnesota, Law Sch, Minneapolis, MN 55455 USA
WE: T

K4 Patent Infringement

CRJE: MINNESOTA LAW REVIEW. Volume 103. Issue 6. P2617-2675. 2019)

11. The Sound and Fury of Patent Activity

#£2: Feldman, Robin C.» 2; Lemley, Mark A3 4
M. 1. Univ Calif Hastings, Coll Law, San Francisco, CA 94102 USA; 2. UCLA Law, Los

Angeles, CA 90095 USA; 3. Stanford Law Sch, Stanford, CA USA; 4. Durie Tangri LLP, San
Francisco, CA USA
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R487A . Intellectual Property; Independent Invention; Empirical-analysis; Trolls; Innovation;
Technology; Adjustment; Entities; Defense; Levers

CRJE: MINNESOTA LAW REVIEW. Volume 103. Issue 4. P1793-1877. 2019)

12. Venerunt, Viderunt, Vicerunt Venue: How TC Heartland and in Re
Cray Have Conquered Patent Venue for Corporate Defendants and

How Congress Can Balance the Scales of Patent Venue Justice

Y2 Estall, Peter

HL#J: Univ Minnesota, Law Sch, Minneapolis, MN 55455 USA
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