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Fh ik 5 R A AR A L E R S

WTIVEE: WOS HidE B SSCI A3tk T

1. Innovation Policy Pluralism

{E#: Hemel, Daniel J.; Ouellette, Lisa Larrimore
PHL¥J: Univ Chicago, Law; Stanford Univ, Law.

#Z: When lawyers and scholars speak of "intellectual property," they are generally referring to a
combination of two distinct elements: an innovation incentive that promises a market-based reward
to producers of knowledge goods, and an allocation mechanism that makes access to knowledge
goods conditional upon payment of a proprietary price. Distinguishing these two elements clarifies
ongoing debates about intellectual property and opens up new possibilities for innovation policy.
Once intellectual property is disaggregated into its core components, each element can be combined
synergistically with non-IP innovation incentives such as prizes, tax preferences, and direct
spending on grants and government research, or with non-IP allocation mechanisms that promote

broader access to knowledge goods.

In this Article, we build a novel conceptual framework for analyzing combinations of IP and
non-IP policy mechanisms and present a new vocabulary to characterize those combinations.
Matching involves the pairing of an IP incentive with a non-IP allocation mechanism-or, vice versa,
the pairing of a non-IP incentive with IP as an allocation strategy. Mixing entails the use of IP and
non-IP tools on the same side of the incentive/allocation divide: i.e., the use of both IP and non-IP
innovation incentives, or of IP and non-IP allocation mechanisms. Layering refers to the use of
different policies at different jurisdictional levels, such as using non-IP innovation incentives and
allocation mechanisms at the domestic level within an international legal system oriented around IP.
After setting forth this framework, we identify reasons why different combinations of IP and non-

IP tools may be optimal in specific circumstances.

Our project is not merely theoretical: we argue that "pluralism" - the combination of IP and
non-IP policies-provides a more descriptively accurate account of the innovation policy landscape
than those that dominate the existing literature. Governments routinely, though often unwittingly,

incorporate strategies of matching, mixing, and layering into their innovation policies. Even in the
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pharmaceutical industry-a sector sometimes described as the poster child for the pure IP patent
system-the United States and other countries rely on complex combinations of IP and non-IP
elements at the domestic level, all layered within an international IP system that apportions the costs
of knowledge production across countries. Dissecting and reassembling the elements of this
knowledge-production system reveals a richer menu of possibilities for IP reform, with potential

applications to property law more broadly.

R4&A:  intellectual property; bayh-dole; public research; market power; incentives; patent; prizes;

rules; instruments; competition

CRJE: YALE LAW JOURNAL.VOLUME128.ISSUE3.P544-614.JAN 2019)

2. Copyright and Reality

fE#: Smith Sarah
PHlL#4: Univ Penn, Sch Law

#E: Reality is a daunting concept. Most people have an intuitive understanding of the stuff of

reality, but this gut feeling comfortably remains at the level of the subconscious.

The goal of this Comment is to bring the place of reality in copyright law out of the shadows.
Because we are in the early stages of new reality technologies, this Comment’s approach is
descriptive and evaluative rather than normative. It aims to reveal how reality has been understood
in copyright law, organize these understandings into a coherent conceptual model, and then briefly
critique that conceptual model in terms of its potential implications for new reality technologies. It
does not seek to propose how reality should be defined, or how new reality technologies should be
treated, as a proper analysis of these issues will depend heavily on the precise nature of the
technologies. Currently, these technologies are simply too nascent and varied for discrete analysis
— because the concept of reality is so heavily obscured within copyright case law, this Comment
uses conceptual metaphors as its key archeological tool to expose reality’s content and analytical

significance.

B . protection

(CCRJs: UNIVERSITY OF PENNSYLVANIA LAW REVIEW. VOLUMEI167. ISSUES. P 1269-
1326. APR 2019)
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3. Business Conflict and International Law: The Political Economy of

Copyright in the United States

YE# . Cartwright, Madison
HURE: University of Sydney Univ Sydney

#E: The internet industry has emerged as an important economic and political actor, both within
the United States and internationally. Internet companies depend on exceptions from copyright law
in order to operate. As a result, internet companies have considerable incentive to try and influence
international copyright law. However, the current literature has neglected the role of the internet
industry, instead focusing on the influence of copyright owning media companies. This has largely
homogenized the concerns of business interests, neglecting the interests of business actors which do
not favor stricter copyright protection. By examining business conflict over recent copyright
initiatives by the United States, this article criticizes the literature. It illustrates that the internet
industry has been able to alter the negotiating preferences of the United States against the wishes of
copyright owners. This argues against the homogenization of business interests regarding copyright
while illustrating the importance of material over discursive factors in determining political

outcomes.
R4 business conflict; international copyright law; internet industry; online piracy; trade

CR¥E: REGULATION & GOVERNANCE. AUG 2019)

4. Does Intellectual Property lead to Economic Growth? Insights from

a Novel IP Dataset

YE#: Gold, E. Richard; Shadeed, Erica; Morin, Jean-Frederic
MLHJ: McGill University McGill Fac Law; Univ Laval

#Z: While policymakers often make bold claims as to the positive impact of intellectual property
(IP) rights on both developed and developing country economies, the empirical literature is more
ambiguous. IP rights have both incentive and inhibitory effects that are difficult to isolate in the
abstract and are dependent on economic context. To unravel these contradictory effects, this article
introduces an index that evaluates the strength of IP protection in 124 developing countries for the
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years 1995 to 2011. We illustrate the value of this index to economics study and show evidence that
is consistent with IP leading to increased growth. Our results are further consistent with two causal
pathways highlighted in the literature: that IP leads to greater levels of technology transfer and
increased domestic inventive activity. Yet other aspects of our study fit uneasily with this simple
story. For example, we find evidence suggesting that increased levels of growth lead to greater levels
of IP protection, contradictory evidence in the literature linking IP with growth, a lack of evidence
that increased levels of IP protection lead to actual use of the IP system, and problems with what IP
indexes measure. Because of this, we suggest another - and so far undertheorized - explanation of
the links between IP and growth: that IP may have few direct effects on growth and that any causality

is a result of belief rather than actual deployment of IP.
RHA]: economic development; growth; index; intellectual property; international comparison

CK¥: REGULATION & GOVERNANCE. VOLUMEI13. ISSUEL. P107-124. MAR 2019)

5. Patents, Property, and Prospectivity

YE#: Masur, Jonathan S; Mortara, Adam K.
HLFI: University of Chicago, School Law

#Z: When judges change the legal rules governing patents, those changes are always retroactive.
That is, they apply equally to patents that have already been granted and patents that do not yet exist.
There are benefits to making a change in the law retroactive, particularly if the new legal rule is an
improvement over what preceded it. But there are costs as well. Retroactive changes in the law upset
reliance interests. This can be particularly harmful when those reliance interests involve rights or
entitlements that form the basis for substantial financial investment, as is often the case with patents.
What is more, judges are aware that their decisions can do violence to existing reliance interests.
This makes judges wary of making changes to patent law in the first place, which can lead to the
law becoming stultified. Reducing the rate of legal change is not an adequate solution. Neither is
takings law, which is commonly applied to solve similar problems that arise in the context of real
property but is a poor fit for intellectual property. Rather, to ameliorate the reliance concerns
generated by legal change, federal judges should be afforded the latitude to make their rulings purely
prospective. And patent judges should exercise this discretion in the many cases where forward-

looking change is called for but backward-looking change would do more harm than good.

23



R B i ER 1

S intellectual property; legal change; retroactivity; rules; law; compensation; transitions;

deference; benefits; takings

CKiE: STANFORD LAW REVIEW. VOLUMET71. ISSUE4. P963-1022. APR 2019)

6. Diversity as a Trade Secret

g : Williams, Jamillah Bowman
PL¥J: Georgetown University, Law Centre.

$HE: When we think of trade secrets, we often think of famous examples such as the Coca-Cola
formula, Google' s algorithm, or McDonald' s special sauce used on the Big Mac. However,
companies have increasingly made the novel argument that diversity data and strategies are
protected trade secrets. This may sound like an unusual, even suspicious, legal argument. Many of
the industries that dominate the economy in wealth, status, and power continue to struggle with a
lack of diversity. Various stakeholders have mobilized to improve access and equity, but there is an
information asymmetry that makes this pursuit daunting. When potential plaintiffs and other
diversity advocates request workforce statistics and related employment information, many
companies have responded with virulent attempts to maintain secrecy, including the use of trade

secret protection.

In this Article, I use the technology industry as an example to examine the trending legal
argument of treating diversity as a trade secret. I discuss how companies can use this tactic to hide
gender and race disparities and interfere with the advancement of civil rights law and workplace
equity. I argue that instead of permitting companies to hide information, we should treat diversity
data and strategies as public resources. This type of open model will advance the goals of equal
opportunity law by raising awareness of inequalities and opportunities, motivating employers to
invest in effective practices, facilitating collaboration on diversity goals, fostering innovation, and

increasing accountability for action and progress.
R L

CRJ5: GEORGETOWN LAW JOURNAL. VOLUME107. ISSUE6. P1685-1732. AUG
2019)
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7. Patents and Free Speech

fE%: Chiang, Tun-Jen
HUH: George Mason University, Law School.

FEE: There is an enormous literature on the intersection between the First Amendment and various
IP regimes such as copyright and trademark. This literature typically omits patent law from the

argument, reflecting an implicit assumption that patent protection poses no threat to free speech.

This assumption is wrong. As this Article will explain, patents can restrict free speech just as
much as copyrights and trademarks. Indeed, patents often pose an even greater threat to speech than
do copyrights and trademarks: precisely because people assume that patents pose no threat to speech,
patent law has developed none of the doctrinal safeguards for free speech that copyright law and

trademark law have incorporated.

This Article makes two contributions. First, it makes the point that patents are not exceptional
and raise the same free speech issues as the rest of [P law. Second, it proposes some doctrinal limits

on patent protection to mitigate the speech-restrictive effects of patent law.

F#8A]: intellectual property; fair-use; 1st amendment; 1st-amendment; copyright; doctrine; law;

standards; matter; misuse

CRJE: GEORGETOWN LAW JOURNAL. VOLUME107. ISSUE2. P309-363. JAN 2019)

8. Testing for Trademark Dilution in Court and the Lab

YE#: Beebe, Barton; Germano, Roy; Sprigman, Christopher Jon; Steckel, Joel H.

HL#J: New York University NYU, Sch Law.

MZE: Federal courts are currently split, even within particular districts, on the basic question of
what a plaintiff must show to establish that a defendant's conduct constitutes trademark dilution by
blurring. Federal trademark law defines "dilution by blurring" as "association arising from the
similarity between a mark or trade name and a famous mark that impairs the distinctiveness of the
famous mark." In construing this statutory language, a majority of courts have held that to
establish blurring, a plaintiff need only show that consumers associate the defendant's mark with
the plaintiffs famous mark. These courts appear to assume that to the extent that there is consumer
association, this association alone will "impair[] the distinctiveness" of the famous mark. A
minority of courts have held that the plaintiff must show both consumer association and that the
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consumer association "impairs the distinctiveness" of the famous mark. In this Article, we make
three contributions to the current debate over what must be shown to establish dilution by blurring.
First, we report the results of a set of experiments that reveal that the majority approach is
fundamentally deficient. These experiments demonstrate that even when consumers associate a
junior mark with a famous senior mark, this association does not necessarily result in any
impairment of the ability of the senior mark to identify its source and associations. Second, we set
forth a new method for determining when association is likely to lead to impairment. This method,
which we term the "association strength test,”" evaluates changes in how strongly survey
respondents associate a mark with its source or attributes upon exposure to a diluting stimulus.
Third, we evaluate the current state of the art in trademark dilution survey methodology: response
time surveys. These surveys purportedly show both consumer association and impairment.
Through a set of experiments, we demonstrate that these surveys currently use the wrong control
and are invalid. In light of our findings, we reflect more generally on the question of whether
dilution by blurring ever occurs and on how the blurring cause of action may be reconfigured to
better comport with courts' intuitions about the true nature of the harm that the cause of action
seeks to address.

KA spreading activation

CRIE: UNIVERSITY OF CHICAGO LAW REVIEW. VOLUMES6. ISSUE3. P611-667. MAY
2019)

9. Toward the Personalization of Copyright Law

{E3#: Libson, Adi; Parchomovsky, Gideon.

Hl#I: New York University NYU, Sch Law.

$HEL: In this Essay, we provide a blueprint for personalizing copyright law in order to reduce the
deadweight loss that stems from its universal application to all users, including those who would
not have paid for it. We demonstrate how big data can help identify inframarginal users, who
would not pay for copyrighted content, and we explain how copyright liability and remedies
should be modified in such cases.

RBRH]: statutory damages

CRIE: UNIVERSITY OF CHICAGO LAW REVIEW. VOLUMES6. ISSUE2. P527-550.
MAR 2019)
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10. Minds, Machines, and the Law: the Case of Volition in Copyright

Law

fE3#: Chatterjee, Mala; Fromer, Jeanne C.

HUH: New York University NYU; Engelberg Ctr Innovat Law & Policy; Yale University Yale Law
Sch.

#E: The increasing prevalence of ever-sophisticated technology permits machines to stand in
for or augment humans in a growing number of contexts. The questions of whether, when, and
how the so-called actions of machines can and should result in legal liability thus will also become
more practically pressing. One important set of questions that the law will inevitably need to
confront is whether machines can have mental states, or-at least-something sufficiently like mental
states for the purposes of the law. This is because a number of areas of law have explicit or
implicit mental state requirements for the incurrence of legal liability. Thus, in these contexts,
whether machines can incur legal liability turns on whether a machine can operate with the
requisite mental state. Consider the example of copyright law. Given the long history of
mechanical copying, courts have already faced the question of whether a machine making a copy
can have the mental states required for liability. They have often answered with a resounding,
unconditional "no." But this Essay seeks to challenge any generalization that machines cannot
operate with a mental state in the eyes of the law. Taking lessons from philosophical thinking
about minds and machines-in particular, the conceptual distinction between "conscious" and
"functional" properties of the mind-this Essay uses copyright's volitional act requirement as a case
study to demonstrate that certain legal mental state requirements might seek to track only the
functional properties of the states in question, even ones which can be possessed by machines.
This Essay concludes by considering how to move toward a more general framework for
evaluating the question of machine mental states for legal purposes.

RegwH: L

CK¥E: COLUMBIA LAW REVIEW. VOLUMEI119. ISSUE7. P1887-1916. NOV 2019)
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